And there may be an uffruy which will not amoun
to a riot, though many persous be emgaged iu it ;
as if & uuwber of persons, met together ut &
fair o market, or on any other lawful or iunocent
oocasion, bappen: on & sudden quarrel to fall to-
geiber by the ears, it seems to be agreed that they
will not be guilty of a riot, but only of a sudden
uffray, ol which none are guilty but those who ac-
tually engagod in 1t; and this on the ground of
the design of their meeting bu::ﬁ innocent and
lawful, and the anbl:ﬂuant breach of the pdace
buppening unexpectedly without sny previous in-
tention. An affruy differs also from jn this:
that two persons only may be guilty of it. ‘Where-
as three persons at least wre negessary to colsti-
tute a riot."

Now, if this definition had been written for this
case, it could not hawe fitted better. A riol is
where people come to execute a foregone
intent condemned by she law.  An affray is where

uspemble on a luwful oecasion,

and a disturbance: out of sudden heat dud
provocation, - Now, then, was this e; r":ut or‘i-‘ain
¥ Gentlomen, it is a principle of the crimi-
tbat I am afraid my worthy friend, the
has: altogether forgotten! in

the seal he manifests to obtain a conviction ; hut
it ina principle as old as the law itsell, commend-
10 us by the highest authority, enforced in the
.. conntry from whence we sprang and from whase

Jinstitutions we derive our law, existing there at

; !Ibdl{mﬂm red in all ita force, anda iple
here, and ia part of the law, that

that in criminal cases the accused is entitled to
the bengfit of every rational doubt. The proge-
uever ask a couviction in & criminal
case, till he makes clear the guilt of the party ac-
cused, free from all reasonable doubt; and if the
result of - the mdmnn{“on both sides, or on one
side, i8 to leave the scales of probability on a bal-
ance; to excite a doubt, or stop short of certain
the conclusion from the testimony most fa-
vorable to the aocused, is the conclusion that the
jury is bound to draw. Here it is unguestioned
that there is abundant proof to show, that the
fight in the morning at these polls from the
challenge of the
of u knife or

i

party hatred—for it hap
men of opposing parties now
Iamentable as it is, the evidence
too manifest in the testimon
Iitne:s-boxd thdi:dtﬂdi'
ypr:zor' by hate
m‘? ut the eyes to all
f this case favorable to
lnt‘m'mlndwlyto the testi-
mony on the other conclude that there is
of a riot and not of an affray. I do not say
w an impartial and intelligent mind is necessa-
rily to judge or determine whether the probabili;
ties > of the one side or the other;
what I say is, and I maintsin it confidently, that

impartial and intelligent mind must see and
that there are probabilities cn both sides.

Now, my proposition is, that though in civil
cases juries l:,tdgh pmblbllld'e:“and decidq
according a8 preponderate, that is not al:
lowed in cases; there, certaioty is re!
It will not do to hang a man because he
of murder, or to put a man in
pmblli‘yhsis ilty of
& man’'s sub-
he probably committed »
probability that he com-

ninety-nine guilty

one innocent man

that principle-of law which
in criminal

EE

belongs to your office,
I submit it to
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men, bas the disturbauce of the worning with the
distarbance in the aftergoon? I do not know
whether 1 understood iy learned filend rvightly.
1 do uot know that 1 uudyeruwnd him to ml.ﬂmﬁn
that there is any proof exhibitivg u eonnection
between these (wo disturbances; yet it is only
upon the hypothesis that there was such conuec-
tion—that there was any color of suthority to
lug the occurrences of the second transaction
into this case as a logitimate subject of enquiry.
I have stated to you, gentlemen, that the nn‘ruyr{n
the worning was directed to one purpose, nnd was
participated in by one set of persons; that the
affray in the afternoon was directed to quite an-
other purpese, and conducted by a different set
of persons, The evidence probably implicated
some of these parties in each, but not all of them,
Now, the purpose of the morning affray was, if
you please, to break that column of Irish voters,
to interfore with their right to vote, to disturb the
eleotion; but what connection had it with the
affray in the afternoon? The Irish were not there
mustersd up again to votey; Capt. Tyler did not
bring his Marines up under arms to vote, They
had all voted perhaps st the Navy Yard. So then
the parties to the ufternoon affray were entively
different from the parties to the forenoon uffray,
Tt originated out of another matter—that is con-
ceded. The afternoon affray originated out of the
marching of the Marines from ‘the barracks. It
was participated in by persons from the Navy
Yard, desoribed as boys and young men of oue or
two and twenty, eight, ten, or a dozen in number,
at the farthest. It lhiad it origin at the Na
Yard, and not at the first procines of the Fourth
Ward. TIts cause was the marching of tlie Ma-
rines—because the proof is that, ns soon as it was
known at the Navy Yard that the Marines were
Ehoilig to interfere at the election, these boys got out
is old swivel, unloaded as it was, lame of a
wheel, as it proved to be, and d"fh# it after the
Murines, trailed it to the Four ard; T pay
then that-the appearance of the Marines at the
place of voting in the Fourth Ward, was the first
intimation there of the disturbance, - It i3 impos-
sible therefore for any connection to have existed
between the morning shindy and this trouble with
the swiveli Tue first, if you please, was with the
Plug Uglies from Baltimore, and 'their nssociates
here, armed against the Irish while voting; the
second was by the boys from the Navy Y
armed against the Irish Marine They had
different purposes; they were directed against differ-

there could have beenno connection between them,
They were as disconnected as if one had oceurred,
to-day, and the other yesterday. Not i * Plug
Ugly” was on the ground. ' If there was a riot then
about theswivel, it wad altogcther different from the
affray in the morning. 1 think tlhis must be con-
ceded; nay; I understood his' Honor, Judge Craw-
ford, to take that view of th's cage in his decision
on the instructions. * Can it be insisted, then, that
ther¢ was any connection between these two
affrays? What, then, did the learned District At-
torney of the United States mean when he asserted
that those polls were under duress, and in posses-
sion of the mob throughout the entire day ? ere
do you find the evidence? He said it was proved
that o tomabawk or something like one, a savage
sort of weapon, was stuck up by some Plug Ugly,
and that a threat was made that no damned Irish-
man should vote. The Plug Uglies then had 'Fomeu-
ion of thepolls. Howlongdid it remain? The man
who stuck it in the fence made his remark, sat down
under it, and according to the most exaggerated
aceoun

friend adverted to that fact as proof pregnant to
show that these parties had possession of the polls
all that day. The tomabawk was stuck in the
fence and allowed to remain five minutes, and then
taken away, and that is proof that the riot con-
tinued there till one o'clock according to the gen-
tleman, By what process of ratiocination, or sys-
tem of logic he arrives at his conclusion passes
my comprehension. But he gays that the poll
books prove that this state’ of things continued.
Now, by an np{rpul to the poll book, which we
brought into this case, we ascertain that a certain
number of votes were cast prior to the arrival of
the Marines, which were equal to the number of
minutes in the time which intervened from the
reopening of the polls to the arrival of the Ma-
rines.

Mr. BRADLEY. More,

Mr. ELLIS. One and one-third a minute,

Mr, SCOTT. My associates tell me that the
number of votes exceeds the number of minutes
in that duration of time, and among them, the gen-
tlemnan wncuiui.:m to be found many names
peculiar to other lands, indicating that tho voters
were from foreign and yet my learned

| friend, with that polﬁ book in his hand, preg-
| nant with this truth, gete up nndugmtolhi

|| jury that the poll book shows that that rioting con-
/| tinued from morning

till noon, and that, during

the whole day, the Plug Uglies had possession
of the polla. I beg my friend to remember that
he i# conducting a criminal ution, where
justice and. fair play, if not liberality, are ex-
expected, Ho says, that ho comes to his con-
clusion beeause he understood it was proved that
more than a hundred Irishmen were driven from
the polls in the morning, and he does not see a
hundred Irish votes on that
let us test the gentleman’s logic. The Irish were
frightened and driven away ; the poll book rhows
that only a part of them roturncd; a part kopt
away, xtl;:u l.homfom,thh yes, lﬁ:"m' 1.!:;:l gentlemun
Argues use i t nway the riot con-
tinned. Now, sir, xp&'mi th';n in U,mm extraor-
dinary course of reasoning. It might be that the
riot terminated, and that those s ncting
their apprehension did not to choose return, They
were afraid, and did not choose Lo expose themselves
to the chanceof dangor afterwards.  Order waa re-
atored, the peace was kept, quiet prevailed, and
they could have voted in lecurlt{, if they had de-
sired to do so, but their fears kept them away,
and for that reason, their names do not appear on
the poll book. Is it cvidence of a continustion of
this riot that thoir names are not there? I say,

my friend on the other side must have for-
gotten that he is prosecuting these parties crimi-
ually, or he would not have indulged in an .
ment #o strange a8 thie, and so false in its u-
gions, He Mr. Donn proved that there were
disturbances from time to time du that day.
Suppose there were—sporadic cases—but does it
prove that there was an epidemic. Concede that
there was an affray in the morning ; does every
disturbance d the day make the continuation
of ariot? It strikes me as a little absurd., But
he says—justioe-policeman Donun said he saw many
cased of Irishmen driven away., Now, Mr. Doon
was not the only person at the polls. He was not
theonly one who had eyes to soe, aud ears to car,
The commisgionera were there, and we examined
them, Other pe were there, and we have
vxariined many u?tlum. and fave the single case
o . 'd dngl-b:hoﬁn g mahm&
papers, du en w
the morning affray mm nﬂ;lnm of the
Marinea, there was vot, about precinet, one
u::lof v oellzthopoll:l.‘ Wevt'l’hp;nnl.hc
testimony of Donn, by bystanders, e disprove
it by the testimony of the commissioners, and
wach as the United States may choose to denou:ice
and condemn them for their act in closing the
polls, about which I shall presently have to sa;
something, he bas not undertaken to assail their
character for truth and nndg.. Two of them
were of the American party; the other was an
Englishman, and I believe it is not usual for the
the pame vy, Of

Inm to part,
%mabh o . But whether they
native or democrat,

be or
we have the concurrent t ony of the three
commissioners to contradict Doun. nllmlyftgg

ent persons ; they occurred at difterent times, and | p

left in five minutes, and yet, my learned

Il afterwards, Now, | canes,

: ¥ 87 duly @ ooun| Now, if#he polls ware Rotighossd 10%he I
:ﬁf};‘."‘ une, : ﬁ:m -yl -"*'1'..3"-‘T
::sm%ﬂmﬁ;_;‘mw hu:uhhe lnte ' hen he: m“h&m ho Prasi
Joivs oNB I ’; that are esponsible fob] on theut “ﬁ;m'”u
t. meall 1 1 rhtulg 9  protec
e} bgdes B g ol Nk 0 he riattation 66 W ohbetencor 8

m

Butween nine and ten o'clock of the morning
of the first of June, this

first precinet of 'thssl’ouﬂli -
that [ have e od, of it was
carried to the Mayor of your city. After pome
delay, the Mayor, in an open barouchs, accompa-
‘ﬂod by Iilllag:a w-&‘ the Auxiliary Guard,
fnd by Goddard, witness who hLss already
figured in the case, drives to the scene of the
disturbance, He does not descend from the
barouche, nor does Goddard. Aecording to his
own aceount, he spoke to Mr. Wheeler, tlie father
of the Tax Collector. He spoke to no one else; |
he commands no peace ; he cantions no dist

of the peace; he sets up no authority; but sits
quietly and peaceably in his barouche, where he
ia left undisturbed with his associates, The Com-
missioners made no coniplaint €6 him; he made
uo enquiry of them; but he
of the Auxiliary Guard, and in company with
(Goddard drives off to the Navy artment, The
Captain of the Auxiliary Guard, I say, was left
upon the ground, but we do not hear that he was
called upon to quell any riof, or that any disturb-
ance occarred. No, and they have not dared
put that man on the stand;  If there was a riot or
u disturbance theve, Captain Mills must have seen
it. He was n city officer, brought theré by the
Mayor, left there by the Mayor, obliged to see a
disturbance, if' disturbance there was, and this
prosecution has not ventured to call him to the
stand. Now, geutlemen, what was the condition
of things about these polls at the time of the
Mayor's advent, Was there rioting there? If

‘ray occarred at the
‘ard, in the manner

Waete there disturbers of the peace there? If
there were, he ought to have bad them arrested,
or to make the attempt, nt any rate—certainly to
have given a caution and to have commande
pence; but he did none of these things, and for
‘the beat' of all reasons, as the proof shows there
was no distarbance of the peace. He says that
the voting had not been resumied. Now, I do not
mean to charge that your Mayor swore falsely;
but I do mean to say, if we are to human
testimony upon a contested matter of fact, it ia

roved in tti.: case that whilst the Mayor was
sitting in his barouche, the polls were' open and
the voting going on; The name of the witness to
that fact is legion, and if human testimony can
estublish a disputed fuet, the testimony in this
case does sbow, that at the time of the Mayor's
vieit to that the polls were open, the voting
going on, and there was no riot and no disturbance
of the peace, There has not been one witness,
though a drag-net has been cast over this city, who
has been found to testify, that whilst the Mayor
was present, there was any disturbance or breach
of the peace, save only the Mayor himself.

The Mayor, it will be remembered, never de-
scended from his barouche ; but if a parly was vio-
Iating the peace, why were not the police in the
execution of their, duty ; why was not a warnin
spoken ; why was not the peace proclaimed? It
is vain and idle, it seems to me, to pretend thut
an intelligent tribunal, in the face of this mountain
of proof, these facts piled up in this case, can be-
lieve the Mayor's statement. True or false, that
wad just after the morning shindy. It is proved
that the Baltimoreans bad left the ground, I be-
lieve they were needed for a riot at that time in
the SBeventh Ward, for the District Attorney has
some other indictments on his docket. I suppose
when they come to he tried, my friend will prove
that these visitors from Baltimore were rioting at
the Second Ward : whilst here he is attempting
to prove they were rioting at the Fourth Ward;
and whatever he may attempt, God knows he can
get witneases hare to prove mﬁ.:ﬂns. But, I re-
peat, that for the purposes of this case, for i's fair
consideration and its just decigion, we have estab-
lished what was the condition of things when the
Mayor came to the polls: the *“ Plugs” were absent.
N‘ﬁ' the Mayer proves it himself, use he said,
as he drove up the avenue in the exercise of his
duty, which required him to look to the condition
of the city, all the time streaking it to the Navy
Department, he met a party of rowdies who hur-
rvaed on their way to the other polls, Now, I ap-
prebend they were the *‘Plugs:" so that the
Mayor himself discloses that important fact, though
he does not eay that they were. According to
every pmbu.hil.ir.ly, the party onf-gad in the morn-
ing shindy bad left the ground, and that is in ac-
cordance with all the testimony.

He had no reason tor his excuraion, but he drove
up the city on official business, ** What did you go
for?" * On official businees,” “ To see what was
the condition of the highways of the city, and to
visit the western part of the city on official busi-
ness,” Now we know what his officinl business
was a8 well a8 he did himsell. We all knew he
was running te the Navy Department to have the
Marines out. Was there a reason for it;
w08 there a cause for it—a reason sanctioned by
law, or a cause that the law respects ! The milita-
ry may be called out, but it must be in extreme
That is the law of England, where military
law prevails to a greater extent than I hope to see
it prevail here.  To quell riots, to quiet aflvays, to
disperse unlawful assemblages, and "o keep the
peace, is the appropriate dut{ of the civil author-
ity. In England it is po. You have heard the
law ua it has been expounded, gentlemen, already
by the learned judges of England, in some of the
cases quoted in r arguments on the law points.
In this country itIs so. These duties pertain w the
civil authorities. The military may be called on
in Eoglaud lawfully where there is just cause ; it
may called on here lawfully where there is
cause for it; but it can only be legitimately used
when the eivil authority is overpowered, or i8 una-
ble from weakuess, to quell the disturbance. That
I understand to be our law a8 well as the law of
England, I understand it to be the law laid down
in the instructions, as explained by his Honor, to
which I will call your attention hereafter.

Now, was there cause for it in Lhis case ¥ What
was the pretext? What was the condition of
things at the polls of the first precint of the Fourth
Ward? What was the condition of things appear-
ing there on the Mayor's visit? Gentlemen, need
I this question to you? Is it not almost
m.m: to your understanding to argue the
question to you, to tell you that there is no
proof that there was such a disturbance or breach
of the peace or riot at the first precinct of the
Fourth Ward when the Mayor visited it that
could not be quelled by the eivil authorities? But
he made his visit to the Navy Department and
thence to the President’s mansion : he made his
represéntations there verbally: he was required
Lo put them in writing : he came back to his office
ab the Oty Hall : he had an affidavit prepared for
Mr. Goddard and administered to him the oath
himself. It was sworn to before Mayor Magruder,
He then indicts a letter to the President. Now,

tlemen, you will perceive that a good deal of
a:c must have elapsed. He had to go first to the
seene of diasurhnoeklhance to the Navy Depart-
ment, thence to the Executive mansion ; be bad to
have his conversation with the Becretary of the
Navy, and his conversation with the President of
the United States, and they had to bave their con-
sultation. It bad to be determined upon what
granted; and when
all these things had been discussed, understood,
and deci the Mayor came back to his office
here at the City Hall. I suppose hie had Mr. God-
dard always at hand—his affidavit man—or else
he would have to hunt bim up. 1 do not know
how that was, But the affidavit had to be written
to, and a long epistle to the Pregident

written and Time waa taken to

all these things ; how much time could not ex-
mbc&. becanse his Honor ruled out
which we thouglht would tend to fix
vo to argue, then, from circum-
1o et at the Ume, and I think I have fized
to show you that the time

considerable, not less than two hours, 1 be-
lieve the order was got to the Navy-yard at hall

o’ulx An hour

33
g’!

2

|

twelve a balf or two
Be) v St B stjosy o ot e chwah
: us upon subject, so that we should
| not. have been left to speculate upon it.  An hour

and a balf or t then, were consumed be-
ﬁntb 'b':mﬂuwno:hla;i.

E'uh ‘ont the Captain | Departm

there was, he ought to have commanded peace,

this act that the zeal of my friend, the District
Attorney, Was 50 much excited that he attempted
to show, that it was going on when the voting

was proceeding at the rate of more than a man to | art

& minute,
1 lﬁdn, if human testimony is to be re-

spected ; il it can prove mgthing.' aud establish

any fact, the testimony in this cuse hus established

that when this afidavig

communication to the President was written, much

more when - were delivered, that there was
np such state of things as they set forth, prevail-
ing at all. A j Demograts of the rankest

kll;:ih;zuldbe il _n:hund':hnm _

; ~Was Do rioting then, but men were vor

at that procinct, and their vetes were bmﬂr'ia‘-
ceived at the rate of more than a man to s min-
ute. Yet the affidavit was sent to the Executive
ent, and the communication was delivered
to the President of the United Siates hands
of this city officer. His Honor has degided, and
we accept the decision, as the law of thia case,
that that affidavit and thet written request justi-
fied the President, in point of law, (and that s all

o | that his Honor could decide,) in ordering out the

marines, Unquestionably, the President was im-
posed upon and deceived, If he had known the
true slate of things, surely he would not haye
‘given the order; and if he bad known the true

state of things, his Honor would not have decided
that he Liad the lawful authority ; but, in the opin-
ion of the court, he is protected from the legul
responsibility, by the fact that he was not bound
to investigate the wuth - of this matier personally,
and had a right to act upon the testimony belore
him. T am not here to question the correctness
of that decizion, but I must be permitted to say, see-
ing that the riot was alleged to be almost at his own
door in the city, where he had his Marshall at
hand—secing the time that elapsed between the
o application and the period at which the
order was consummated, in the exercise of asound
diserction, he or his Secretary might have enguired
into the state of things then existing, or might
have sent for the Marshall, whe is properly an
executive officer under his control. None would
doubt the willingness of the Marshall to obey the
man from whom he holds his commission. He
might have sent for the Marshall and desired to
Jnow from him if, with hia posse, he could not put
down this disturbance, which seemed to give the
Mayor 80 much trouble; but he did not doit. The
court says he was not bound to do i, and, there-
fore, there i8 no legal complaint ngaivst him for not
doing it ; and yet, as a free citizen of this country

I, like others, may entertain my own opinions, and
regret tha it had not oceurrgd to one or the other
of these Executive Officers to dlachmma the sim-
ple duty of making an enquiry as to the truth of
these allegations of a riot. Certain it is the state-
ment was untrue, and there was not a man in the
city of Washinglon who would not have informed
him it was untrue, if called upon. COertainly, his
Marshall would bave informed him it was untrue,
if’ he had been called upon. Something was said
about Young Hickory and Old Hickory—about the
first and the second Jackson,

A riot far transcending this, occurred here du-
ring Old Hickory's time, and n precipitate Mayor
ran to him to call out the military. *Whereds
the Marshall,” enquired Geuneral Jackson. * Go
and tell the Marshall I will hold him responsible
for the peace of this city,” There spoke Old
Hickory, and there spoke a man of ability; ex-
perienced in war, with the knowledge of its hor-
rors, who knew what it was to turn loose upon an
excited, per an unarmed people, the hireling
soldiery with arms in their bands. I say thus spoke

0ld Hickory. Unfortunately, thus did not speak
Yuuul’f Hickory; for had Young Hickory spoken
as Old Hickory did, the slaughter ol your fellow-

citizens would have been avoided; crime would
have been prevented; the blood of slsughtered
citizens would not have been dripping from the
hands of the murderers, who have been called to
testify in this case. The President is justified by
the law, though, inissuing the order. He ean plead
in his excuse Goddard's affidavit and the Mayor's
letter, That is the decigion. But, if he had the
:}'ht, upon this representation, to order out this

itary force, and is not respovsible for the im-
podlioum:ﬂon him, can the same be said of the
city officials who practiced the imposition? Did
they practice an i ion? You heard God-
dard’s affidavit read. You have heard the Mayor's
lefter read. 1 do not know that I will consume
your time by reading them again, but I will state
what you will verify when this case is entrusted
to you, that both the affidavit and the cortificale
spoke of affairs s they were alleged to have ex-
isted at the time of their preparation. They both
represent, that, ab the time of their )grepmtlon,
the polls of the first precinct of the Fourth ward
were in possession of rioters; that the commis-
sioners were driveén away from them; that the law
was dofied, and by persons in such strong force,
that it was impossible for the city suthorities to
quell them. They stated those facts, Now, every
man on the jury knows that they are false.
not care who he i8; every man within the sound
of my voice knows that the statement is fulse.
Now, if the President and the Secretary of the
Navy can plead the imposition ax a defence against
their lag!f rocpomibiﬂ? s0 far as they are con-
cerned, can the city oglcilh, who practised the
imposition, escape ita consequences? His Honor
says, for example, that the Mayor of thia ecity,
who is a peace officer, had the right to make the
requisition on the military nrm of the government,
and to use it at his discreti v in a proper case;
that as a matter of course, it was a discretionary
power; he was the judge of the occasion ; to ex-
ercise the power or to refrain from its exercise.
Certainly, power existed. It was in the dis-
cretion of the officer to resort to it or not, and
that I understood the learned judge to declare in
his instructions; but it does not follow because
thia waa a discretionary power, that the Mayor is
not responsible for his action.

The DISTRICT ATTORNEY. 1 do not under-
stand the instructions of the court as you do.

Mr. BCOTT. I cannot ses how they can be
understood any other way. Is it to be believed
that the Mayor, beeause he has the discretion to
call out the military, is not respongible in law for
ibe exercise of that disoretion. That is much be-
yond what any other judge would go, and much
beyond what this judge has gone.

The DISTRICT ATTORNEY. I merely inter.
rupted the ;ﬁaﬂeman. to state the faot in this
case. Your Honor has told the jury that with the
necessity which induced the Mayor to make ap-
plication for the Marines, this jury has nothing to
do, excopt in one particular, and thut is, if they
believed that the Marines made an assault upon
F!m rioters ; and on that point, I have spoken be-
fore.

The JUDGE. The terms of the decision on the
instructions, are these :

“ Although the aet of the Executive in this ease
was nuthorized by law, and required by duty, and
the Mayor was using s disoretionary power when
he applied for military nid—the single fact that he,
and he alone, and every officer aimilarly rituated,
must decide when the proper time hus arrived
to make such an application, shows that he ap-
plies at his discretion; still the inferior officer
must, in the first instance, resort to the civil power,
and sometimes it may be material to know il he

done so,) but if it be oo weak to suppress a
viot, or il it will not aid to do so, or if the riot or
disturbance be so great, o violent, so dangerons,
that it must be apparent that any sttempt at quel-
ling it by civil officers would be futile, that such
an attempt must be unm would be
followed by the scoffiug and derieion f those who
attem ptedit, and by inoreased tansult—then 1 think
resort ma behndumumngll'rm
without full or further recourse to the eivil power.

“If you should believe, from the evidence
hiave heard, that the Marines made the first on
the alleged rsom:] and that, whatever of violont
and turbulent conduct and aote proceeded from the
defendants, or any of thom, or others, conneeted
;Lt t:n;m, wera resorted ::” :dum

en it will be enquiring
the defendanta '-‘m ﬂ(  riot at this particu-
Iar time, or hour of the day, for yeu will recolleot

was sworn to, and this |

‘tion officer, though he was a peace

‘Payne's

Ido|

The DISTRIOT ATTORNEY. That leaves it

Mr. 'S8COTT. X could not' attribute to
intelligent court the decision that a petty

g

i

the.

4,

not responsible to
duty. 'Why, ['havé’ s discretion how I sl
to you, mﬂ'mm of the jury, but Tm
it upon'r‘:? Own  respons F [ o
decency, if T offend the law, nn{
for it. The Mayor had the righ get
military; be had a right to use them against
who were violaﬁrai the . But sup
ing to arrest the
waa within his power,
marines and fired him and killed bim,
he was acting under his discretion; but
killed the man would it not be murder, and would
he not be responsible, therefore, in accord-
ing to his discretion? The books in a case
in point. Justice Littledale, in summing up a
case of this kind—I quote from & and
sh reports, in Rex versus ¥y Pe
561—usea this language: *Now, a person, he-
:.111:’01" admgllr_rm or Imﬂg{"' mmuéa :‘h; has the
ty lmpprauini a P in a very
difficult situation; if, by his_acts, he causes
death, he is to be indicted for murder or
manslaughter, and if he does not act, he is liable
to an indictment on information for ; heis
therefore bound to hit the precise of his

duty.”

'?his decision having been made, Mr, Justice J.
Parke gaid, “I do not think it meuu;tondd
anything,” and Mr. Justice Taunton said, “nor do
L” Both, therefore, concurred in the opinion.

It would be preposterous if, when a mayor got
his ‘military under a Presidential order, he was
not’ responsible for the manner in which he used
it. 'Why if that were so, he might go on these
‘wtreets  bayoneting and shooting w
found a man or an op) party to
could not be held re to the law for mur-
der. The representation made to the President,
I believe, was that not only were these P-.rtlu
rioting, but I believe it was represen also,
that twenty-one were killed or wounded. iﬂ:m
did he get his information of the twenty-one?
Some two or three were wounded, perhaps. 1t is
an exaggerated statement of what had occurred,
and a false statement as to what had not occurred,
He, however, 5: the Marines under that filse
evidence, and there is no escape from it. I say
he got under that false pretext an order for the
marching of the marine corps, who were at your
Navy Yard, and not only that, but an o:&l:r
couched in most extraordinary terms, se E

o office
r

the law for
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out in what manner this corps should

leaving no discretion to the experienced

who had charge of it, commanding them to rake
up every man, even to the waiter, the cook, the
boot-black, and every menial about the boue'j,::
uniform or out of uniform, and commandin

they be marched armed with ball

With this bloody order in his pocket and these
ready tools to exccute his behests, this city official
marches to the ground, In the mean time, perfoct

there,  With a single exception, of an affray

ope Irishman, uninterrupted peace prevailed
during the entire period afier the morning affair.

the votin
g the larEot House,
little attontion did they attract, that I think one

or more than one witneds who passed on the
opposite side of the street, came to the place of
voting without noticing them. They were under
the lEell.er of the Market House—a parcel oﬂngn
with a swivel. My friend, Mr, Ky, asked why
the Commissioners did not com of the

ence of those bo He might bave answ his

f he had put on a pair of cromatic
id have peen them ina
proper light, he could have answered that they
did not complain beeause the boys did not annoy
them; they betook themselves to another place;
they assaulted no one; they committed no dis-
turbance; the voting went on; and that is the
reason they did not complain. They had no cause
to complain. Then th
line of march, and the Mayor conducted them to
the corner of Seventh and I streets, where they

were drawn up in line. The Mayor in
advance of them to the polls, and he tells us that
he found the polls closed; that he knocked at the

window, but received no . He was informed
that the Commissioners absented themselves,
He also tells us that he was received with derision
and secoffing, and his attempts to address the
erowd .were unavailing. ell, suppose they
derided the Mayor—su about
there scoffed at that make a riot?
o the Soemmbioaees Lo chosed S pol
said that the ra had w
andlhnlhoylbwlﬂmhemnd the
military were taken away, would that make a riot?
They did nothing to resist the Mayor. What they
said was o ve of their own Mﬂnﬁ their
indignant feeling, T think justly "'gﬁ‘"“ v
at the presence of the ml.flhry. that oonla
tute a riot? Why, the Commissioners were not
there to respond to the Mayor. If Mr. Kxv could
make a riot out of it, he must show that the Com-
missioners were there to be scted by what
the Mayor said, to have their conduct influenced,
beeause unless it was so it could not be
said that these remarks were the
Mayor, But the Gomldonir:" \ra‘;. l! 3
they were not present to ayor,
and they were inanccessible to his appeals.
Because George and Willikm Wilson said the polls
ghould not be opened, Mr. Kxr says thoy are
ilty of a riot, by obstructing the Mayor in having
om opened, when the Mayor tells you that he
had no power to open them. Now, that is a curi-
ous sort of & riot. It was a riot in which there waa
nothing vlotous said or dope. Can you charge us
with that riot? And was it not distinet from the
morning riot? Had it any conneotion with tho
morning riot that was directed npt the Trish
unenlisted legion ? waa directed

in opposition to tho Mayor in his attempta to have

the polls . There is no connection at all, for
“h§“ the s wore olosed, no man could
vote, Native,

If it was a riot, he could not a

ig, Democrat, or Know-Nothing.
Eﬂithﬂ‘e, for he
has not eharged it against us. But, he says, this
was not only a riot on the part of lson,
who was standing vp on an elevated p _
where he could really take no part in
whmhmexp}; ;ghll“:\:m
air ; it was not only a riot on the part
Willinm Wilson, but of those,
ohargo of the ewivel. The parties at the polls had
nothing to ¢o with the awivel.
it e 'had mothing . do
1. e to
lblimhlllsph:‘l’m This was a
rato and distinet offence xmm
for a single purpose, I not
object to this fnto an innocent crowd,
wmﬂlaplm h::l“ﬂ j:m
your rifles in your hands shoot
ot (he mark, Try your case with the

-ty

peace, perfest quiet, perfect order, was pmum cording

that force that day. '

old man pressed
lt-t_bm,rnﬂlﬂowwlnwm to
whe sy g, '

- The "pprﬁu around this gun said they came

& know
knee upon muzzl

there for no purposes of “ we come here
to attack o one;" but then it was also maid we
have brought it here to defend ourselves if we are
assuulted, or to defend our friends when they are
assaulted, '

1 think that was a lawful and excusable purpose,

if such were the real ; but it was in a con-
dition in which they could not fire the gun, with a
cloth over it to protect it from the rain.

Now, I am not going to Mg to enquire into the ex-
act position of the gun, whether as Hallack said,
they attempted to touch it off or not. These discre-
panciea are rable from the case, and are
proof of the integrity of the witnessea, rather thau
a ground for questioning their truth, No two
men eool;l;ih. come mtto ;u%u the Illn:;a n.c-r
count t . But A general view o

g:d mmy fairly and tially drawing a&oln‘
on the whols mmobﬂpdwuy t,
up to a considerable east, such was the
crowd around that ewivel, suchl its direction, and
such its condition, that it was' 1o have
used it in a hostile manner the Marines.

Mr. Morrill and Mr. Wallach tell us that with their
own hands, while the Marines were drawn up be-
turned ita muzzle towards the

eral Hmtgm said ttllll:t he mdbewith his knee
st the muzzle, to arrest

ere un-

charge and take it. Major Tyler supposed
time he first came in sight of this
piece, it was turned upon him, and that, as he
changed his position, the position of the piece was
changed, so as to bear upon him. Certainly this
account of the condition of the gun does nut tally
with the account given by the other witnesses.
1 do not impute lmenﬂemi error to that gentle-
man—no one would be found casting such an im-
putation upon him ; but weall kmow, how liable
nen are to misconceive facts under circumstances
of excitement. Now that, at some period of the
trensaction, Major Tyler saw that gun tuened upon
him, I bave no doubt, but that it h? turping
upon him all the time, and following him up, is
disproved. We have o man here, who was with
the gun, who turned its muzzle in another direc-
tion, who stood around it, and who shows that for
a great part of that time, it was impossible for
that party to use it, if they desired to do so.
Well, gentlemen, to return to the Marines. I
left them, gentlemen, in my argument, standing
down at the corner of I street, where they were
left by the Mayor, We presently find them moved
to a position in Seventh street, opposite to the
polls, without any order from the Mayor. My
worthy friend, the Captain, was then acting, ac-
? his own WOI:.I,NNI “omhook. {'1]:
thought I street was the precinet, finding
Inl.lh‘h. he moved his military band and statioried
them in front of the polls, and then proclaimed
polls were clear. We'next find them ad-

that the
v still higher up Seventh street, hrought to
off mt-boumd marched to the face of the

market-house. Now, it was just about the centre of
the market-house that these Nn.g-yud boys stood
with the swive], numbering in all some six, eight,

or ten.

Well now, gentlemen, contemplate the opposin
parties. Some half dozen half-grown boys or hobs-
ble-de-hoys in possession of an old swivel upon n
broken wagon, according to every fair probability
spiked, so that it could not be fired, in hostile ar-
ray upon the one side; some of them, perhaps,
with in their pockets, I do not know
whether they had or not, but possibly some of
them had, and I give them all the advantage of
the admission. The array on the one side, then,
was this hall dozen boys with this old swivel and
thdrpocke:.rllwk: upon the other side, not as
my frieud said, with banners flying, fifes blow-
ing, and drums beating, but without sound of
trumpet or drum, without the flutter of a :& in
the breere, with deadly muskets in their
I will excuse the officers of the Marine i it
was by order of their superiorsi—with car-
:::#u, containing a bullet and three buck-shot

, & hundred and fourteen men in military ar-
ray—1I do not think the exact number Was proved
on the trial, but the wounded Marine me that
that was the number—with a complement of offi-

each with a musket and cartridge-box. 1do
not know how many cartridges were served out;
ten at one time and ten at another. The boys
with their pistols and their swivel ; the Captain of
the Marines, with his one hundred and jourteen
armed soldiers ; an intorval of n short space sepa-
rated them; each on the same highway—S8eventh

strect, A a8 was supposed, from
the hut.uil.hink >

has been proved, from
a very quarter. Buta came, aa
was at that time, from the party in

u.hrr the cannon, telling the officer in com-

mand that unless the Marines were tuken from the

ground, the eaunon would be fired. The half doz-

en boys sent that me to the one hundred
;‘go

and fourteen Marines! 8, with the swivel
and their pocket pistols, sent defiance to the
Marines, with muskets and ball i conwist-

ing of a bullet and three buckshot! to one
hundred and fourteen | The gallant officer tells us
th.uhonﬁihdtothcm instead of takin
awny the Marines, he would take the cannon; an
immediately, upon his own * hook,” he marched
his Marines from his position before the polis and
drew them up before the cannon ; and that he gave
llaonlul.ud;-:mh with the pu o{nuom
firing party aa soon as he 10 posi-
tion. sontlumu, 1 do not know wh':l.‘ynur ’l:i
ings wore when that testimony came out: I con-
fesa my human pathies were shocked, that
:pnn a dchncau“ "'E‘bom"ﬁ fr& a parcel of
youths an it they would fire
nm swivel upon ourl’mndnd a,ad fourteen
armed Marines, the idea could have entered into
any man's head, upon that provoeation, to fire
upon them. Gentlemen, does it not prove how
eautious magistrates should be in calling to their
aid military power ? Does it not prove upon what
n dangerous arm the civil authority i= made to
rost ? ¢
That a gentleman of military education, intelli-
a8 whs the Commander of that
d by warlike
feelings aa to think of dealing with rash
boya a8 he would with n public and an equal
enomy! Why, he should have taken the match
that eannon, if they were rash h to
not let a man fire & musket. hat
marching up and outflanking
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